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Abstract: The corona virus has lately been responsible for the worldwide social turmoil. In
Slovenia, the change of political authorities has further inflamed passions, which have recently
led to regular peaceful Friday protests where the population expresses its disagreement with
the current political option. Warnings that the authorities refuse to hear. Whether it is the legal
protection of freedom of expression, the concepts of hate speech and offensive speech, the
difference between hate speech, offensive and abusive speech, the field of press freedom, legal
dimension of investigative journalism, and public interest in public radio and television, etc.
Unfortunately, the European Court of Human Rights, with its case law, reduces the constitutional
protection of freedom of expression to the level of minimum standards. In that regard, ordinary
Slovenian courts also pose a major problem as the latter obstacle is rather hard for them to
overcome.
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INTRODUCTION

In the 15" century, the invention of the press in Europe was in the hands of the existing social elite
(Mills, 1964). The state and / or the church had control over the exchange of opinions and information
in all areas of social life: political, religious, cultural and scientific. At that time, the press was primarily
a means of enforcing and strengthening the power, ideology and legitimacy of the dominant or abso-
lutist elites. In order to exercise control over public communication, the current government has used
means such as censorship or previous restrictions, the granting of monopolistic permits to printers,
and designation (Tersak, 2005). Until the 19th century, the policies of the ruling regimes used tools
of concealment, secrecy and censorship in relation to the public. Censorship existed at the beginning
of written history, or even before more sophisticated forms of directing and restricting communica-
tion emerged. The government’s response to the invention of the press was the introduction of strict
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censorship in order to prevent any criticism of the government. In the 17th century, new intellectual
elites began to emerge, and in response to the abuses of the church, new reform movements were
formed, and at the same time, new printing technology emerged. This also changed the strategy of
the church, which began to use smarter and more effective propaganda instead of extremely restric-
tive control over the formation and dissemination of knowledge. In the 19th and 20th centuries, the
ruling regimes began to realize the importance and value of popular support for their political activ-
ities. They began by trying to influence public opinion. Propaganda, communication with the public,
and massive subsidizing of information actually became a more effective strategy for appeasing and
gaining the support of public opinion than censorship (Splichal, 1997). Influenced by new political
theories and philosophy of the Enlightenment, however, arguments emerged in the late 17th and early
18th centuries in support of the belief that freedom of the press was a necessary instrument in the
fight against potential despotic government and its oppression of the people (Tersek, 2005). At the end
of the 18th century, as a result of the political and social struggle against despotic power, freedom of
expression and freedom of the press were legally recognized as fundamental rights in a democratic
society, which applies to both Europe and the United States (Voorhoof, 1995). Freedom of the press
is really essential as far as the nature of a free state is concerned; it is based on the absence of prior
restrictions on publication and not on freedom from censorship for criminal reasons after publica-
tion. Every human has the undoubted right to expose to the public whatever opinion one wishes and
banning this would mean destroying freedom of the press. However, if one publishes something that
is indecent, evil, or illegal, one must accept the consequences of one’s audacity (Tersek, 2018; 2005).

CURRENT TIME AND NEW FORMS
OF CENSORSHIP

Democratic societies, as described above, have nevertheless eliminated direct censorship of the ex-
pression of opinions through mass communication media - not in absolute terms, but rather success-
fully from one country to another. Subsequent censorship also occurs in countries whose authorities
claim to be democratic. It is mainly through punitive measures against the authors of expressed (un-
popular) opinions and ideas, also with the help of civil compensation institutes. Subsequent censor-
ship also occurs in the form of measures against publishers and editors in historical periods and at
present more or less worrying in different countries. Above all, mass communication faces subordi-
nation to the principles of political and economic spheres. This subordination occurs through various
forms of indirect control exercised by the state and private corporations, mainly through indirect
censorship and propaganda, all the way to advertising and political marketing (Tersek, 2018; Splichal,
1997). In professional literature, freedom of expression is defined as an essential component for the
functioning of democracy (Harris, O’'Boyle, Warbrick, 1995). Throughout human history, the strug-
gle for communication rights and freedoms was at the core of the political struggle for freedom and
democracy in general (Splichal, 1992). Some theorists believe that freedom of expression establishes
a kind of market for ideas, and in it, in the face of many and often conflicting opinions and ideas, the
process of seeking the truth takes place (Tersek, 2005). Representatives of one of the relevant currents
of mindsets believe that freedom of expression enables personal development and self-realization of
the individual. Ronald Dworkin, for example, believes that freedom of expression should be derived
from the right to human dignity and the right of every individual to be an object of equal protection
and respect (Tersek, 2020; 2005). The most convincing thesis seems to be that freedom of expression
guarantees the individual the right to participate in the democratic process (Clayton and Tomlinson,
2001). It should be emphasized that actual democratization means that not only the number of active
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participants in communication processes increases, but so does the social base of communication
(Splichal, 1992). First, any forcibly silenced opinion can, at least as far as we can know with certainty,
be true. To deny such a possibility is to assume that we ourselves are infallible. Second, although a si-
lenced opinion is erroneous, it can - and very often does - contain some part of the truth (Tersek, 2018;
2006). However, since a general or dominant opinion on any matter is seldom or never the whole
truth about it, a conflict between different opinions is the only way to supplement it with the rest of
the truth. Thirdly, even if the prevailing opinion on a matter is not only true, but at the same time the
whole truth about it, most people will accept it only in the form of prejudice, without understanding
and feeling for its reasonable foundations, if we do not call it into question firmly and committedly
enough. Furthermore, the very meaning of the doctrine will (fourthly) threaten to either be in vain or
become weaker and lose its decisive influence on character and behavior. Dogma, on the other hand,
becomes merely a formal vow that only hinders and prevents any real and sincere beliefs coming from
reason or personal experience, because dogma is capable of doing anything else. Thus, truth presup-
poses that freedom of expression is not an end in itself, nor is it a complete whole in itself, but rep-
resents a means of identifying and accepting certain opinions and ideas as truths (Tersek, 2006, 2005).

AND WHAT IS HAPPENING IN SLOVENIA?

At the beginning of 2020, mostly peaceful protests began in several Slovenian cities against the new
Government led by the Slovenian Democratic Party (SDS) and Janez Jansa. The new Government was
formed with the support of the center-right party Nova Slovenija (NSi), center-left DeSUS parties and
the Modern Center Party (SMC) after the resignation of the then Prime Minister Marjan Sarec. The
protesters accused the Government of breaking pre-election promises of coalition parties, controver-
sial previous actions of the party and the SDS government, and several new controversial moves by
the Government. During the coronavirus epidemic in Slovenia, the implementation of protests was
hampered by decrees aimed at limiting the spread of the epidemic. The third Jansa Government took
power during the outbreak of the new coronavirus disease epidemic in Slovenia. The period between
and after the takeover was marked by a large number of controversial actions by the new government.
The Government has set the highest possible salaries for ministers and state secretaries. Immediately
after taking power, the Government replaced the leadership of the police, army and intelligence ser-
vices. The new government politicized the National Institute of Public Health and in a short period of
time replaced two acting directors during the epidemic (the second soon after he described some of
the government’s measures to contain the epidemic as unjustified). The Foreign Ministry sent a letter
to the Council of Europe, claiming that most of the Slovenian media space is controlled by the media
coming from the former communist regime, while the Minister of the Interior wrote on Twitter that he
had also informed the Interior Ministers about the media struggle and left-wing political pole against
the government that is successfully curbing the epidemic. Mr Jansa, Government politicians and
people close to the Government, publicly discredited and attacked a large number of journalists and
journalistic organizations, which led to several warnings from Slovenian and international journalis-
tic organizations. What is more, the official Twitter account of the Government crisis headquarters,
which was supposed to inform the public about the epidemic, published an insulting comment that
insulted the journalist and civil society government critics and led to a lawsuit by the institution of the
offended. Police later refuted the official explanation for the insulting announcement that an unknown
person had hacked into the account. A number of disclosures showed that government-related poli-
ticians tried to influence the procurement process by promoting certain suppliers in the procurement
process (sometimes offering less suitable or more expensive products or delivering products with long
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delays). Family or personal acquaintances between politicians and suppliers promoted by politicians
were also found. The revelations triggered police investigation. Shortly afterwards, the director of the
National Bureau of Investigation, who was in charge of criminal investigation of procurement irregu-
larities, was dismissed. The dismissal was, according to some estimates, a breach of jurisdiction. Due
to the dismissal, the employees of the National Bureau of Investigation published a public letter for the
first time in history, in which they expressed their opposition to the dismissal. The Government also
fired the head of the Office for the Prevention of Money Laundering who, in addition to the National
Bureau of Investigation, was investigating suspicions of illegal financing of SDS-related media (I.M.;
Tavéar, B., S. J. Mirt Bezlaj; G. C., G. K.; Delo).

PUBLIC OPINION ON PROTESTS

In a survey conducted by Ninamedia (700 respondents) between 12 and 13 May, 52.2% of respondents
assessed the protests as justified and 44.1% as unfounded (. In the Valicon poll conducted between
12 and 14 May (529 respondents), 57% of respondents strongly agreed with the protesters’ demands,
27% strongly disagreed and 16% were undecided / unaware of what was happening (among those
who were at least partially aware of the protests, 33% of respondents fully agreed with them, mostly
28% of respondents, mostly 12% disagreed, not 17% of respondents at all, and 11% were undecided or
insufficiently informed). 54% of respondents thought that protest cycling was a predominantly appro-
priate way of protesting (32% thought it was completely appropriate), 36% considered it inappropriate
(21% considered it completely inappropriate), and 10% were undecided. 63% of respondents thought
they were familiar with the content of the protests (25% very well informed, 38% mostly familiar).
Freedom of expression is an inescapable right because it allows for an informed understanding of the
possible actions and policies of the authorities (Tersek, 2020). In order to acquire civic competence,
citizens must have the opportunity to show their perceptions, to learn from each other, to engage in
debates and reflections, to read, hear and seek the opinion of experts, political candidates and those in
whom judgments are trusted, and to learn about public life in other ways conditioned by freedom of
expression. Finally, without freedom of expression, citizens would quickly lose the ability to influence
the agenda of government decisions. Silent citizens may be perfect subjects of an authoritarian ruler,
but they are a real disaster for democracy.

INDISPENSABLE ROLE OF PROTESTS

Protests are not as simple as all advocates and their opponents know. But the right to express an opin-
ion is a simple and well-known one. The mass media have the function of establishing and articulating
the public, the function of socialization, the function of public control, and the function of legitimiza-
tion. The mass media form their own media discourse, but they also intervene in all areas where dif-
terent discourse appears (Tersek, 2020; Vreg, 2000). Politicians use the media to establish contact with
the public, to communicate their political image to the public, their political programs and views on
individual topics that are the subject of election campaigns (Ter$ek, 2006). On the other hand, through
the media, the public provides politicians with “feedback” on their political efforts, a response to their
ideas and views, as well as the evaluation of individual political candidates and parties. In this context,
the role of the media is predominantly passive, especially as regards the direct access of political candi-
dates to the addressees of the message. The reason for this lies in the fact that the normative framework
in this regard is determined by institutions other than the media. While editorial policy can influence
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the choice of information to be passed on to the public, it is about ideas or views that are formed inde-
pendently of the media, and at the same time the media must be guaranteed independence. A greater
degree of democracy, and thus the legitimacy of the political process, would therefore also be achieved
by increasing the ability of citizens to influence political processes, also from the point of view of in-
forming citizens. Habermas, e.g. noted that “there were sufficient reasons that relatively well-informed
people were more likely to engage in discussions, to tend to mutually confirm their findings, and to
influence the hesitant and less engaged” (Habermas, 1969). As information on social and political
events is also expected to mean greater transparency, the level of legitimacy is increased in this way. At
the same time, we should not overlook the fact that with the development of information technologies,
the possibility of immediate and unhindered access to information and thus providing opportunities
for individual information, the level of information, behavior and knowledge of politicians potentially
increases as well as the quality of political decision-making or political decisions taken (Tersek, 2020).
At the same time, the concept of democracy is changing with IT and is no longer based on a submenu
of closed geographical space (Tersek, 2006; Ridderstrale, Nordstrom, 2004).

CASE LAW OF EUROPEAN COURT OF HUMAN RIGHTS
(HEREINAFTER ECTHR)

Freedom of expression occupies a central place in the constitutional hierarchy of values. It is associat-
ed with a democratic form of government and, on the other hand, also represents one of the precon-
ditions for self-realization and autonomy in the decision-making of each individual. Article 10 of the
European Convention for the Protection of Human Rights (hereinafter ECHR) (Council of Europe)
sets out the right to freedom of expression and the conditions under which it may be restricted. In-
terference with justice must be very restrictive, especially when it comes to political debates and other
matters of public interest. As the Convention itself does not answer the question of what the level of
protection of an individual right is and what the right actually represents, the answer must be found
primarily in the case law of the most important body of the Council of Europe, the European Court of
Human Rights (ECtHR). The field of free assessment of the evidence of states in various cases is wide,
where are the limits of the right and what criteria has been developed by the ECtHR through its prac-
tice in assessing the admissibility of interference with the right. Slovenia was also convicted before the
ECtHR for violating the right to freedom of expression. Currently, this is the only case of a conviction
of Slovenia for violating Article 10 of the ECHR (Council of Europe). The proceedings began with
an appeal against the Republic of Slovenia lodged with the Court on 8 April 2010. The complainant
emphasized that the Member of Parliament and that the article at issue had contributed to the debate
in the public interest, and that the disputed allegations were a response to the Member's homophobic
stereotypes. Next, the article was written in a satirical style. The domestic courts did not take into
account the context nor the disputed conduct of the Member of Parliament. The government argued
that domestic courts had already carefully considered both colliding rights. The article allegedly in-
completely presented the speech of S.P. and contained insulting remarks about the deputy's personal
and intellectual qualities, for which there was no real basis. The domestic courts also examined the
speech of S.P. and assessed that it alone did not encourage prejudice against homosexual people. With
regard to the satirical style, the Constitutional Court assessed that the article as a whole was intended
to inform the public about the parliamentary debate and that it could not therefore be confirmed that
it was a satire. The importance that the ECtHR gives to freedom of expression and freedom of the press
for a modern, democratic society can be summarized in three basic points: a) freedom of expression is
one of the foundations of a democratic society and one of the central conditions for the development
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of society and self-improvement ; b) freedom of expression enables every individual to participate in
the public exchange of cultural, political and social information and ideas of all kinds; c) freedom of
the press is one of the means of identifying and forming opinions on the ideas and actions of political
leaders (ECtHR Handyside v. the United Kingdom). Third, freedom of expression is the lifeblood of
democracy. The free flow of information and ideas informs the political debate. It is a safety valve:
people are more willing to take decisions directed against them if they can influence them in princi-
ple. As for the truth argument, it can be said to have less impact on the case law of the ECtHR than,
for example, the constitutional case law of the Supreme Court US and Canadian courts (Tersek, 2005;
2007; European Court of Human Rights).

CURRENT CASE OF SLOVENIAN JUDICIARY

DECISION of the CC RS, no. Up-584/12 In the present case, the Constitutional Court assessed
whether the regular courts had established a fair balance between the right to freedom of expression
of a recognized satirist and the right to honor and good name of the plaintiff. The complainant, A. H,,
a well-known satirist and host of the satirical television show Hri-bar, allegedly insulted the plaintiff,
the editor-in-chief of all entertainment programs on TV Slovenia, in three television shows. The editor
censored the satirical show and the presenter responded by making statements in interviews with oth-
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er media in which he stated about the editor that he was “turbo anus”, “homo erectus”, “a man without
honor”, “without knowledge and ability”. The editor filed a claim for damages against the presenter and
succeeded with it before the court of first instance. The court ruled that the presenter insulted the editor
with his statements in a satirical show and in interviews. The presenter appealed against the first-in-
stance judgment, and the High Court upheld the appeal against the illegality of very sharp, harsh and
ruthless statements in the case of discussions of general or of public importance and statements con-
stitute a critique of conduct or position and not an attack on personality. Unlawfulness, however, will
not be ruled out when the statements are merely an insult to another. It is also important that the fear
of punishment due to certain value judgments does not paralyze the public debate (i.e., the deterrent
effect). The judgment of the Constitutional Court in question was adopted only a good month after the
judgment of the ECtHR in the case of Mladina d.d. against Slovenia. In its judgment, the Constitution-
al Court refers for the first time to the case of Mladina d.d. and this time decides unanimously in favor
of the right to freedom of expression. In the present case, the first-instance court in any case did not
take into account the criteria established in the practice of the Constitutional Court and in the practice
of the ECtHR. With regard to all the complainant statements, the court considered them to be objec-
tively offensive and, already on the basis of this decision, considered that they inadmissibly infringed
the right to honor and good name of the plaintiff. The Court did not take into account the context in
which the statements were made, nor the style. The High Court partially corrected the judgment of the
Court of First Instance by granting protection under the right to freedom of expression to statements
made in the context of a satirical broadcast. With regard to the statements made in the interviews, the
High Court also did not take into account all the circumstances of the case. Practically, all traditional
European democracies have been condemned before the ECtHR for interpreting the restriction on
freedom of expression too extensively Tersek, 2005; 2007). Nevertheless, some countries persistently
reiterate unacceptable encroachments on freedom of expression, which the ECtHR has just as per-
sistently condemned as a violation of Article 10 of the ECHR (Council of Europe) and ruled in favor
of the complainants. Therefore, the national court, whether regular or constitutional, must be careful
not to infringe the ECHR, taking into account the views of the ECtHR. Judges must put themselves in
the role of a European judge and ask themselves how that judge would decide.
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CONCLUSION

Although social life is intertwined with many forums for public communication, the media and their
simultaneous description and co-determination of social reality can be defined as that part of the pub-
lic sphere that is of particular importance to society. With regard to the institutes of direct democracy
and democratic self-government, where the institute of elections is central, the media are the most
important means of transmitting information that raises the quality of public decision-making (en-
abling the so-called “informed choice”). At the same time, the media enable the formation of public
opinion, as they offer a (conditionally) independent forum for public communication. In connection
with the question of the legitimacy of the political management of society, the media enable the pub-
lic to express their opinions and ideas and thus influence the functioning of state power. At the same
time, they can develop their power to such an extent that they achieve a dominant influence on social
life. The media are, in fact, the central means of exercising public control over the social environment
and it seems the most important mechanism for controlling that segment of social reality which is
predominantly or entirely of a political nature. The media are the main bearer of the function of
determining the topics to be discussed in public discourse (i.e. the “agenda-setting function”), thus
determining the framework of a legitimate public debate. Just as the media can directly influence the
selection process among citizens, they can also have a positive impact on the learning process of citi-
zens. Citizen participation in political processes, which would increase control over political elites, is
one of the key goals of democratic societies. Active public participation is one of the foundations of
democracy, as without public participation in political processes, democracy loses legitimacy. There-
fore, the development of means of political participation is one of the key problems in theory based
treatment of the public. Freedom of expression is one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for the development of every human being,
even in protests. This applies not only to information or ideas that are accepted with public approval or
that are positively accepted as non-offensive or irrelevant, but also to those ideas and information that
offend, shock or upset the country or any part of its population. These are the demands of pluralism,
tolerance and openness of spirit, without which there is no democratic society.
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